IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

KI MBERL| E WEBB : Cl VIL ACTI ON
. :
CI TY OF PH LADELPH A E NO. 05-5238
MEMORANDUM
Bartl e, C. J. June 27, 2007

This case involves clains by a Muslimfemal e police
of fi cer whose requests to wear a khinmar while on duty were denied
by her supervisors.

Before the court is the notion of the defendant City of
Phi | adel phia for summary judgnent on Count | of the conplaint in
which plaintiff Kinberlie Wbb alleges religious discrimnation
under Title VII of the Gvil R ghts Act of 1966, 42 U.S.C.

§ 2000(e), and on Count Il in which she avers retaliation and
hostile work environnent also under Title VII.* See Fed. R QG v.

P. 56. Celotex Corp. v. Catrett, 477 U.S. 317 (1986).

l.
The material facts are undisputed. Plaintiff, a
practicing Muslim has been enployed by the Cty of Philadel phia
as a police officer since 1995. On February 11, 2003, she sent a

menor andumto Captain M chael Mirphy, her commandi ng officer, in

1. W previously granted summary judgnent with respect to the
remai nder of plaintiff's conplaint.



whi ch she stated her religion required that she cover her hair
and requested perm ssion to wear a headpi ece called a khi mar
while in uniform The khimar is a traditional garnent worn by
Musl i m worren whi ch covers the hair, forehead, sides of the head,
neck, shoul ders, and chest and sonetinmes extends down to the
wai st. Plaintiff intended to wear the | ower portion of the
khi mar tucked inside of her police shirt and to wear her police
hat. Al though some Musli mwonen al so cover their faces |eaving
only a slit for their eyes, plaintiff was not seeking to do so at
that time. The Captain denied her request to wear a khimar as a
vi ol ati on of Phil adel phia Police Departnent Directive 78, which
describes in detail the approved uniformfor Philadel phia police
officers. Nothing in the directive authorizes the wearing of
religious synbols or clothing as part of the uniform

On February 28, 2003, plaintiff filed a conplaint for
religious discrimnation with the Equal Enpl oynent OCpportunity
Comm ssion ("EEOCC'). On August 12, 2003, while the matter was
pendi ng before the EECC, plaintiff decided to "take a stand" by
appearing for work wearing a khimar in the manner descri bed
above. A lieutenant on duty asked her to renmpove it, but she
refused. Captain Mirphy thereupon inforned her that she would
not be permtted to work unless she conplied with Directive 78.
She refused to obey his order and was sent hone. On August 13
and 14, she again appeared at roll call wearing the khimar, and

when she declined to take it off, she was prohibited from



wor ki ng. Thereafter, she arrived for work w thout the khimar and
was allowed to carry out her duties.

Di sciplinary charges were instituted against plaintiff
for insubordination and negl ect of duty on August 13 and 14 for
refusing to obey the order of her comrandi ng officer to renove
her khimar. |In accordance with normal procedures, she received
an evidentiary hearing before a police board of inquiry. It
found plaintiff guilty and recommended to Police Comm ssioner
Syl vester Johnson that she be suspended. After review of the
matter, the Comm ssioner, hinself a Muslim suspended her for 13
days. Plaintiff did not grieve the discipline.

She filed an anended charge with the EEOCC on August 4,
2004 in which she added al l egations of retaliation to her
previ ous charge of religious discrimnation. Specifically,
plaintiff clainmed that the followi ng actions were retaliatory:
(1) being sent honme fromwork on August 12, 13 and 14 after
refusing to renove her khimar; (2) suspension w thout pay for
thirteen days in March 2004 as a result of wearing her khimar to
work; (3) temporary renoval fromthe "Safe Streets" detail where
she had worked overtine; (4) transfer to a different work shift
in January 2004; (5) the failure to notify her in tinme to attend
a January 2004 awards cerenony where she was to receive a nerit
award; (6) a referral to the departnent's counseling program and

(7) a poor performance evaluation in April 2004 for allegedly



abusing sick |l eave.? The EECC issued a right-to-sue letter on
July 8, 2005, and plaintiff filed her conplaint in this court on
Cctober 5, 2005.°3

1.

Plaintiff maintains that the Gty's refusal to permt
her to wear a khimar while in uniformand on duty constitutes
religious discrimnation under Title VII. 42 U. S.C. § 2000e-
2(a)(1). The City counters that it was sinply requiring her to
obey Police Departnment Directive 78, which has been in effect for
30 years and prescribes in detail the uniformas well as various
groom ng requirenents for Philadel phia police officers. The
Directive does not authorize the wearing of religious synbols on
the uniformor the wearing of religious apparel while on duty.

Pol i ce Conmmi ssi oner Johnson's uncontradicted deposition
testinmony sets forth in detail the purposes of Directive 78. It
reflects the fact that the police force is a para-mlitary
organi zati on in which personal preferences nust be subordi nated
to the overall policing mssion which requires the utnost

cooperation anong all officers. The uniform pronotes that

2. Plaintiff also initially alleged that she was retaliated
agai nst when she was disciplined for failure to maintain her
driver's license and for failure to secure property during an
arrest. She has since withdrawn these additional clains of
retaliation.

3. Although the anended charge was not considered by the EECC
because of adm nistrative error on the part of the Conm ssion, it
was properly filed by plaintiff, and we do not penalize her for
the Comm ssion's error. See Anjelino v. New York Tines Co., 200
F.3d 73, 96 (3d Gr. 1999).

-4-



cooperation, fosters esprit de corps, enphasizes the hierarchica
nature of the police force, and portrays a sense of authority to
the public. The wearing of religious synbols or clothing would
under m ne these purposes and has the potential for interfering
with effective | aw enforcenent and even for causing harmto
officers in a diverse community such as Phil adel phia. According
to the Commi ssioner, it is essential that the police maintain
political and religious neutrality as they carry out their duties
and nust be seen by the public as not favoring one group or faith
over another. Directive 78 is designed to achi eve these goals.

Title VII prohibits an enployer fromdiscrimnating
agai nst an enpl oyee on the basis of religion. 42 U S.C. § 2000e-
2(a)(1). The statute defines religion to "include[] all aspects
of religious observance and practice, as well as belief, unless
an enpl oyer denonstrates that he is unable to reasonably
accommpdate to an enpl oyee's or prospective enployee's religious
observance or practice wthout undue hardshi p on the conduct of
the enpl oyer's business.” 42 U S.C. §8 2000e(j).

To establish a prima facie case of religious
di scrim nation, an enpl oyee nust denonstrate that: "(1) she
hol ds a sincere religious belief that conflicts with a job
requi renent; (2) she informed her enpl oyer of the conflict; and
(3) she was disciplined for failing to conply with the

conflicting requirenment.” Shelton v. Univ. of Medicine &

Dentistry of New Jersey, 223 F.3d 220, 224 (3d Cir. 2000).

Plaintiff has made out her prima facie case. The burden of going
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forward thus shifts to her enployer, the Cty of Philadel phia, to
denonstrate "that it nade good faith efforts to accomodate, or
that the requested accommodati on woul d work an undue hardship."

Id. The burden of persuasion remains at all tinmes on the

plaintiff. More v. City of Philadel phia, 461 F.3d 331, 341-42
(3d Cir. 2006).

The Gty concedes that it has not offered plaintiff a
reasonabl e accommodation. Instead, it asserts in its defense
that it would suffer an undue hardship if it were required to
accommodat e her .

The Suprene Court in Trans World Airlines v. Hardison,

hel d that undue hardship exists if an enployer is required "to
bear nore than a de mininus cost” to nake a reasonabl e
accomodation.” 432 U S. 63, 84 (1977). The cost, however, does

not have to be econonic. In United States v. Board of Education,

911 F.2d 882 (3d Gir. 1990), our Court of Appeals faced a
chal l enge under Title VII to the Pennsylvania Garb Statute.
Al'i ma Reardon, a devout Mislimand substitute teacher, had been
told that she could not wear "a head scarf which covered her
head, neck, and bosom | eaving her face visible and a | ong | oose
dress which covered her arnms to her wists.” |1d. at 884. The
Garb Statute provides:

That no teacher in any public school shal

wear in said school or while engaged in the

performance of his duty as such teacher any

dress, mark, enblem or insignia indicating

the fact that such teacher is a nmenber or

adherent of any religious order, sect or
denom nati on.



24 Pa. Stat. Ann. § 11-1112; Board of Education, 911 F.2d at 885.

According to the statute's legislative purpose, as set forth in
its original preanble: "It is inportant that all appearances of
sectari ani sm shoul d be avoided in the adm nistration of public
schools of this Commonweal th.” 1895 Pa. Laws page no. 395.
Board of Education, 911 F.2d at 893. The Court of Appeals

determ ned, on a notion for summary judgnent, that the School
Board of Phil adel phia had not engaged in religious discrimnation
agai nst Reardon in violation of Title VII. It reasoned that it
woul d be an undue hardship for the School Board to accomrpbdate
her because the Conmonweal th regards "the wearing of religious
attire by teachers while teaching as a significant threat to the
mai nt enance of religious neutrality in the public school system"”
Id. at 894.

In Goldman v. Weinberger, 475 U.S. 503 (1988), the

Suprene Court was presented with the question whether the
Government violated the First Amendnent rights of an Air Force
Oficer, an Othodox Jew, who served as a mlitary psychol ogi st,
when a regul ation prohibited himfromwearing a yarnmul ke while in
uniform The Suprene Court held that no constitutional violation
occurred. It recognized the conpelling need for uniformty in
the mlitary with the subordination of personal identities to the
"overall group mssion.”

The Suprene Court had occasion to pass upon a
regul ati on of the Suffolk County, New York Police Departnment

restricting the length of the hair of its officers, although

-7-



religious discrimnation was not an issue. Kelley v. Johnson,

425 U. S. 238 (1976). The Court of Appeals had ruled that the
regulation interfered with an officer's personal |iberty under
the Fourteenth Amendnent. The Suprenme Court reversed. In
deci ding that no constitutional violation had occurred, it
expl ai ned:

The overwhelmng majority of state and | ocal

police of the present day are uniforned.

This fact testifies to the recognition ...

that simlarity in appearance of police

officers is desirable. This choice may be

based on a desire to make police officers

readily recogni zable to the nenbers of the

public, or a desire for the esprit de corps

which such simlarity is felt to inculcate

within the police force itself.

425 U. S. at 248.

Wil e neither of these two Supreme Court decision
involved religious discrimnation under Title VI, both gave
deference to governnental regulations governing the groom ng and
attire of those who serve in the mlitary and on a | ocal police

force. These precedents, together with our Court of Appeals

decision in Board of Education and the undi sputed testinony of
Pol i ce Conmmi ssi oner Johnson, inform our reasoning here.

I n Board of Education, as noted above, the court held

that enforcenent of the Garb Statute did not constitute religious
di scrimnation under Title VII because its purpose was to
mai ntain religious neutrality in the public schools, and it would
i npose an undue hardship to accommpdat e Reardon and ot hers

simlarly situated. Board of Education, 911 F.2d at 894. Like




the Garb Statute, Police Directive 78 has a conpelling public
purpose. It recognizes that the Police Departnent, to be nost
effective, nmust subordinate individuality to its paranmount group
m ssion of protecting the lives and property of the people
living, working, and visiting in the Cty of Philadelphia. The
Directive's detailed standards with no acconodation for religious
synbols and attire not only pronote the need for uniformty, but
al so enhance cohesi veness, cooperation, and the esprit de corps
of the police force. Prohibiting religious synbols and attire
hel ps to prevent any divisiveness on the basis of religion both
within the force itself and when it encounters the diverse
popul ati on of Philadel phia. Like the Garb Statute, Police
Directive 78 is designed to maintain religious neutrality, but in
this case in a para-mlitary organi zation for the good not only
of the police officers thenselves but also of the public in
general. Under the circunstances, it would clearly cause the
City an undue hardship if it had to allow plaintiff to wear a
khimar. Indeed, the case for Directive 78 appears even stronger
than under the Garb Statute in light of the Suprene Court's
rulings in Goldman and Kell ey.

Qur Court of Appeals' decision in Fraternal Order of

Police v. Gty of Newark, 170 F.3d 359 (3d Cir. 1999) is not to

the contrary. The plaintiffs were Mislim police officers whose
religious beliefs nandated that they grow beards. The issue
present ed was whet her the Newark Police Departnent policy

prohi biting beards contravened the free exercise clause of the
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First Amendnent when it nade an exception for those with certain
medi cal conditions. The court held that the policy violated the
Constitution by allow ng beards for secular but not religious
reasons. Here, in contrast, Philadelphia Police Directive 78
bars the wearing of religious dress or synbols under al

ci rcunst ances when a police officer is in uniform It has no
medi cal or secul ar exceptions.

The Gty of Phil adel phia has established conpelling
non-di scrimnatory reasons for Directive 78 and has denonstrated
as a matter of law that it would suffer an undue hardship if
required to acconmodate the wearing of a khimar by the plaintiff
while on duty as a police officer. Accordingly, the notion of
the Gty for summary judgnment on Count | under Title VII alleging

religious discrimnation will be granted.?

4. Plaintiff additionally alleges that she was discrim nated
agai nst because the Police Departnent favors nenbers of the
Christian faith. For this proposition, she cites the deposition
testi mony of another police officer who clains to have observed
"[A] few [officers] that nmay have a cross on their lapel, |like a
| apel pin. ... O maybe a necklace." Bilal Dep. 48:7-10,

Sept enber 14, 2006. Oficer Bilal also clains to have seen sone
of ficers wear ashes on their foreheads on Ash Wednesday each
year. Plaintiff, however, fails to provide the identity of any
of these officers as well as any tines or |ocations where such

i ncidents may have taken place. Moreover, she does not offer any
evi dence that the supervisors of these officers or the Police
Comm ssi oner condoned or were even aware of these all eged
actions. Wthout any such evidence, the vague and concl usory
statenents of one witness are insufficient to overcone the GCity's
nmotion for summary judgnent on this question.
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L.

Plaintiff contends in Count Il of her conplaint that
the Gty retaliated against her for engaging in the protected
activity of wearing her khimar to work in August 2003 and t hat
such retaliatory activity created a hostile work environnent, in
violation of Title VII.> Although we have al ready determ ned her
religious discrimnation claimagainst her, that decision is not
di spositive of her claimfor retaliation. The Court of Appeals
has expl ained that "[P]rotesting what an enpl oyee believes in
good faith to be a discrimnatory practice is clearly protected
conduct. Thus, a plaintiff need not prove the nerits of the
under |l ying discrimnation conplaint, but only that [s]he was
acting under a good faith, reasonable belief that a violation

existed." Aman v. Cort Furniture Rental Corp., 85 F.3d 1074,

1085 (3d Cir. 1996) (internal citations and quotations omtted).
To survive a summary judgnment notion on a retaliation

claima plaintiff nmust establish a prina facie case by

denonstrating that: (1) she engaged in protected activity; (2)

t he enpl oyer took adverse enpl oynent action agai nst her; and (3)

5. In her conplaint, plaintiff identified the protected activity
she engaged in as the filing of the February 28, 2003 charge with
the EEOCC. She | ater changed course and now decl ares that "the
protected activity at issue in the instant matter was not the
filing of a claimof discrimnation with the EEOCC on [sic]

February 2003 .... In contrast, the protected activity at issue
here took place on August 12-14, 2003 when Plaintiff wore her
khimar to work.”™ Pl."'s Mem in Opp. at 17. Because her present

contention is within the scope of what Title VII prohibits, we
will consider it. 42 U S.C. 8§ 2000(e)-3(a); see also More, 461
F.3d at 341 (3d G r. 2006).
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there was a causal connection between her participation in the
protected activity and the adverse enpl oynent action. Moore, 461
F.3d at 342. Once the enployee establishes a prim facie case,
t he burden of going forward shifts to the enployer to articulate
a legitimte, non-discrimnatory reason for its conduct. [d. at
342. |If the enployer does so, it is entitled to summary judgnment
unl ess the enployee is able to point to sone evidence from which
a reasonabl e fact finder could conclude that the enployer's
expl anation was false and that the real reason for the action was
retaliation. [d. The burden of proof always rests on the
plaintiff. Id.

Plaintiff first clains that she was retaliated agai nst
when she was sent honme from work on August 12, 13 and 14, 2003
after declining to renove her khimar when ordered to do so. She
asserts that this retaliation continued when she was suspended
wi thout pay for thirteen days in March 2004. The City argues
that plaintiff was being insubordinate when she admttedly
refused to obey her supervisor's direct order to conply with
Directive 78. It maintains that her supervisors were entitled to
send her home and take further disciplinary action in response.
She has put forward no evidence to suggest that this explanation
was false. Instead, she nerely reiterates the contention of her
discrimnation claimthat Directive 78 was unlawful. W have
al ready determned to the contrary. When plaintiff's supervisors
sent her home and disciplined her, they were nerely enforcing

Directive 78 as witten, with no hint of retaliatory notive.
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Si nce she does not dispute this, the Gty has successfully put
forward a legitimate, non-discrimnatory reason for its conduct.
Second, plaintiff avers that her tenporary renoval from
the "Safe Streets" detail where she worked overtine was
retaliatory. A nenorandum from Li eut enant John MC oskey, dated
February 6, 2003, docunents his recomendati on that she be taken
off the Safe Streets detail. The request was approved the sane
day by the Commanding Oficer. It is axiomatic that for an
adverse enpl oynent action to be retaliatory, it nmust occur after
t he enpl oyer was aware that the enpl oyee had engaged in protected

activity. See Gdark County Sch. Dist. v. Breeden, 532 U S. 268,

272-73 (2001). Plaintiff did not nake her witten request to
wear her khimar while on duty until February 11, 2003, and the
"protected activity" she engaged in did not happen until August
2003. Consequently, there is no possibility that her renoval
fromthe Safe Streets program could have been retaliatory.
Plaintiff sinply cannot nake out a prima facie case for this
claim

Plaintiff next argues that her tenporary transfer to a
different work shift in January 2004 and the issuance of a poor
performance eval uation for her in April 2004 were retaliatory.
The Gty counters that both the transfer and the eval uati on were
justified by the fact that she had | ow "activity nunbers” at
ni ght and poor attendance. She contends that her attendance
never formally violated the Departnent's sick | eave policy.

However, she does not dispute that she had | ow activity nunbers
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or that her supervisors infornmed her that the reason for the
shift change and perfornmance eval uati on was her |low activity
nunbers and poor attendance. Again, plaintiff has not overcone
the Gty's proffered legitimate, non-discrimnatory reason for
its actions.

Plaintiff further asserts that her referral to the
Pol i ce Departnent's Enpl oyee Assistance Program ("EAP") was made
inretaliation for her protected activity. As part of her prina
faci e case, she must show that an adverse enpl oynent action was
t aken against her. Moore, 461 F.3d at 340-41. The EAP is a
counsel i ng programthat hel ps enpl oyees manage job-rel ated
stress, solve personal problens, and deal with addictive or
sui ci dal behaviors. Referral to the Phil adel phia Police
Departnment's EAP is a non-punitive action. EAP use by the
officers is voluntary and does not appear on their enpl oynent
record. Because plaintiff does not even allege otherw se, she
cannot nmake out a prima facie case on this claim

Plaintiff additionally contends that she was retaliated
agai nst when her supervisors did not informher that she was to
receive a Merit Conmendation Award in tine to attend the cerenony
in January 2004. The Suprene Court has nade it clear that the
"anti-retaliation provision [of Title VII] protects an i ndividual
not fromall retaliation, but fromretaliation that produces an

injury or harm"” Burlington N. and Santa Fe Ry. Co. v. Wite,

126 S. C. 2405, 2414 (2006). This requirenment of "materi al

adversity" separates serious harns fromtrivial ones, and thus
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advances the purpose of the anti-retaliation provision by
prohibiting only the enpl oyer actions "that are likely to deter
victinms of discrimnation fromconplaining.” [d. at 2415
(internal quotation omtted). "[Normally[,] petty slights,
m nor annoyances, and sinple |ack of good nmanners will not create
such deterrence.” 1d. (citation omtted). The failure to notify
plaintiff of the awards cerenony is not sufficiently serious to
constitute a materially adverse enploynent action. She has not
made out a prima facie case on this claim

Finally, we turn to plaintiff's contention that the
retaliatory action against her was sufficiently severe so as to
give rise to a cause of action for hostile work environment under
Title VII. Although in sone cases the facts establishing a claim
for retaliation can also establish a claimfor hostile work
environnment, they are distinct causes of action under Title VII.
To sustain a hostile work environnment claim plaintiff nust
denonstrate that she was harassed on account of her religion and
that this harassment was so "severe or pervasive" as to alter the
conditions of her enploynent and create an abusive working

environment. Faragher v. Boca Raton, 524 U S. 775, 786 (1998).

Har assnment sufficient to support plaintiff's hostile work
environment claimrequires that she show the City's aninmus toward

her religion. See Bolden v. PRC Inc., 43 F.3d 545, 551 (10th

Cir. 1994). A hostile work environnment claimis thus prem sed on
unwel cone conduct that establishes an intimdating or offensive

work environment. West v. Phila. Elec. Co., 45 F. 3d 744, 753 (3d
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Cr. 1995). A plaintiff can bring a hostile work environnment
cl ai m when she has suffered "discrimnatory intimdation,

ridicule, and insult." Mriter Sav. Bank v. Vinson, 477 U.S. 57,

65 (1986). In this case, she has put forward no evi dence

suggesting aninus toward the Muslimreligion. She alleges no

ver bal abuse, offensive comments or synbols, physical threats or

hum i ation, or any other indication that the Police Departnent

of Phil adel phia was at all hostile to her or her faith. As noted

above, Comm ssioner Sylvester Johnson hinself is a Miuslim
Accordingly, we will grant the notion of the Cty of

Phi | adel phia for summary judgnment on Count Il of plaintiff's

conplaint for retaliation and hostile work environnent.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

Kl MBERLI E VWEBB ) CVIL ACTI ON
. )
Cl TY OF PH LADELPH A NO. 05-5238
ORDER

AND NOW this 12th day of June, 2007, for the reasons
set forth in the acconpanyi ng Menorandum it is hereby ORDERED
t hat :

(1) the notion for summary judgnment of defendant City
of Philadel phia to dismss Counts | and Il of plaintiff Kinberlie
Webb' s conpl aint is GRANTED;, and

(2) judgnent is entered in favor of defendant Gty of
Phi | adel phi a and against plaintiff Kinberlie Webb with respect to
Counts | and Il of plaintiff's conplaint.

BY THE COURT:

[s/ Harvey Bartle III

C. J.



